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Introduction

The European Bank for Reconstruction and DeveloprfieBRD) has been conducting the
first review of its accountability mechanism, editstied as an Independent Recourse
Mechanism (IRM) in 2004 and now proposed underrtee name of Project Complaint
Mechanism (PCM). As part of the first round of t@nsultation process, the bank submitted
the existing IRM for public comments. CEE Bankwabi&twork updated its analysis of the
IRM from 2007 and submitted the document as comsnieniune 2008.

As part of the second stage of the consultatiocess the bank released the draft Rules of
Procedure on the PCM. The EBRD has also conductedianal consultation meeting on the
draft Procedures in January 2009 in London, at hwhacrepresentative of Bankwatch
participated alongside Bankwatch’'s partner, themfar Secretary of the World Bank’s
Inspection Panel, Mr. Eduardo Abbott.

Bankwatch would like to use the opportunity to eauthat the EBRD’s concept of a policy
consultation workshop, where no resources are a#dc for paying travel to regional
stakeholders, is unfortunate and — ultimately —trictsre to effective external policy
dialogue.

We recommend, therefore, that during financial apérations policy reviews the EBRD
reserves a small, but necessary, dedicated bualgeistire the presence of stakeholders from
the EBRD’s borrowing countries at the consultatio@etings, in such a way as it did in the
case of the Environmental Policy and Public InfaiiaraPolicy reviews in 2008. Without the
availability of such resources, it is undeniablel aegrettable that such vital consultations
will remain a highly academic debate between thilzend western NGOs, as in the case of
the Gender Action Plan meeting in December 2008, moorly attended event, as in the case
of the PCM consultation workshop this January.

! Independent Recourse Mechanism: Three yearseoquisstions remain and who is it for — the EBRD

or those affected by EBRD projects? UPDATED vers@BE Bankwatch Network. June 2008.
(http://bankwatch.org/documents/bwn_comments_IRM 086 FINAL. pdf



We would like to acknowledge the positive changesppsed in the draft Procedures,
singling out just a few: NGO standing for ComplianReview, streamlining the Problem-
solving Initiative and Compliance Review processad establishment of a full-time PCM
Officer to administer the mechanism.

At the same time, we believe that there is a spacether improvements of the draft that
would reinforce the effectiveness of the PCM andpadly, reinforce the EBRDs
accountability.

Some of the newly proposed amendments include:

1. Expansion of the PCM purview to a broader policgniework, including all the
provisions of the Public Information Policy (PCMsle of an independent appeal
body on disclosure matters).

2. Unrestricted access of unregistered organisatibé@(s, professional associations
and civil initiatives) to PCM.

3. Broadening of opportunities for public engagementthe PCM process (public
commenting on Eligibility Assessment Reports, Maragnt Action Plan, Problem-
solving Initiative and Compliance Review Reports).

4. Management and budgetary independence of the PCither(ethrough its
independence from the Chief Compliance Officer (§GOCCO’s direct reporting to
the Board of Directors/President).

We would also like to call on the EBRD to ensurat tithe PCM Rules of Procedure stand in
compliance with the Convention on Access to Infdiara Public Participation in Decision-
Making and Access to Justice in Environmental Mat{édarhus Convention) and the further
addenda.

According to Article 2 (c), the Aarhus Conventioa not confined only to national
governments and public administration but it algplies to “any other natural or legal
persons having public responsibilities or functijamrsproviding public services, in relation to
the environment [...]".

We understand that by this definition the Conventapplies also to inter-governmental
organisations, including international financiadtitutions such as the EBRD.

Given that the EBRD itself is actively involvedtime promotion of sustainable development,
we believe that it should apply the Convention witthe framework of its existing and
evolving legislation in the field covered by ther@ention in the manner that the European
Community and its own institutions adhere to it.

We would note also that the shareholder countfi¢lssoEBRD that are Parties to the Aarhus
Convention are obliged to: “promote the applicatadrthe principles of this Convention in



international environmental decision-making proessand within the framework of
international organizations in matters relatingh® environment?

To provide general guidance to the Parties on ptimmahe application of the principles of
the Convention in international forums in enviromtad matters, the Almaty Guidelines on
Promoting the Application of the Principles of tAarhus Convention in International
Forums were adopted in 2005. The Almaty Guidelimes on the assumption that the Parties
can improve administrative procedures and insbiigion the global level and therefore
invite “international forums [...], including theiresretariats, to take into account the
principles of the Convention [...] and to considenhiheir own processes might further the
application of these Guidelines”.

Building on its experience with the functioning e IRM and the discussions with the
bank’s Management and board members, as well &sBaibkwatch partners in the region,
Bankwatch would like to present its written recomuetions on the draft PCM Rules of
Procedure.

To aid EBRD consumption of the comments, the papativided into two sections: the

comments — structured along the paragraphs of ta# Rules of Procedure — and a
summary that aims to outline the main recommendatiimsed on the criteria of the effective
functioning of an appeal mechanism: accessibifitgnding, policy and project framework,
operations and independence.

1. DEFINITIONS

Complainant

As per the definition of the complainant, indivitiaor organisation(s) may submit a
complaint to the PCM. We recommend that in linehwiite good practice at other IFIs and in
compliance with the Aarhus Convention, an individuas an access to the PCM (for details
see our comments on the Paragraph 1).

Furthermore, we would welcome if the Rules on Pdoece could develop more on the
definition of the term “organisation(s)”.

The definition should explicitly describe in geneterms what type of organisations — such
as NGOs, professional associations, citizen iniéet, etc. — can file complaints at the PCM
in order to ensure that their representatives whaed clearly that they have the right to
access the accountability mechanism.

2 Convention on Access to Information, Public Rgptition in Decision-Making and Access to Justice

in Environmental Matters. 1998. Article 3. 7.
3 Decision 1/4 Promoting the Application of theiiples of the Aarhus Convention in International
Forums. Meeting of the Parties to the Conventiooeess to Information, Public Participationin éen-
making and

Access to Justice in Environmental Matters. Alm&tyzakhstan, on 25-27 May 2005
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For instance, the Asian Development Bank definespdainants as “any group of two or
more people (such as an organization, associatsmtjety, or other grouping of
individuals)”?

Recommendeati ons:

v" The Rules of Procedure should explicitly describegéneral terms what type of
organisations z such as NGOs, professional assoot citizen initiatives, etc. — can
file complaints at the PCM in order to ensure thiair representatives understand
clearly that they have the right to access the aotability mechanism.

Project

By the definition given by the draft Rules of Prduee, the proposed accountability
mechanism applies exclusively to investment prsjeastd it exempts projects that “are
technical assistance projects or other activitieg are funded exclusively by cooperation
funds administered by the Bank and are either mdbtjest to approval by the Bank's
Technical Cooperation Review Committee, or are gtechfrom the application of these
Rules or their predecessor by a Board decision.”

Technical assistance projects may have serioualsecionomic and environmental impacts
because of the programs and activities resultiognfthe technical assistance, and they
should, therefore, also be subject to the PCM'isgligtion.

Moreover, we recommend that the Rules of Procedia@rly define project boundaries in
order to provide comprehensive scope to the comislaubmitted to the PCRA.

Normally, a project is defined, appraised, the eig@ economic and financial rates of return
calculated and the financing recommended to thedbobexecutive directors on the basis of
its whole social and economic impact, and not ngesalthe basis of the parts or components
directly financed by the EBRD. To do otherwise coirlvolve the EBRD in projects with
very negative outcomes and impacts.

In this sense, EBRD policies must apply to the whamioject and not only to the parts or
components against which EBRD disbursements aree;maidld the PCM should have
jurisdiction also over the project as a whole.

Recommendeations:
v' All activities financed by EBRD, unless specificalixempted by the board of
directors, should be under the PCM purview.
v EBRD policies must apply to the whole project arat only to the parts or
components against which EBRD disbursements aree;naandl the PCM should have

4 Asian Development Bank. Review of the Inspecfanction: Establishment of a New Accountability
Mechanism. May 2003. Article 68. Who Can File a @&aimt.
5
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jurisdiction also over the project as a whole. TReles of Procedure should clearly
define project boundaries in order to provide coetm@nsive project-wide scope to
the complaints submitted to the PCM.

Relevant EBRD Policy

The definition of the “Relevant EBRD Policy” limithe policies under the purview of the
PCM to provisions under the past Environmental d&yolnd Procedures, the existing
Environmental and Social Policy and project spegifiovisions of the Public Information
Policy.

This definition is too restrictive because otheliges related to the economic and financial
evaluation and content of projects may also hagaifgtant adverse effects on affected
people.

We would like to note in this respect that the Epa@n Investment Bank poses no policy
restrictions on the complaints brought to its actabilty mechanismi. And that all
operational policies —and not only the so-callsaféguard policies — fall under the purview
of the independent World Bank Inspection Panel. AD8 Compliance Review Panel is not
restricted to environmental and social policiebesit

Under the currently proposed Policy framework, B®#RD in fact departs from its firmer

requirement under the 2003 IRM Policy which deertied: “In addition, the independent

expert may consider compliance with other Bankgedi that are related to the possible
violation of the Environmental Policy or the prdjepecific provisions of the Public

Information Policy which is the subject of the cdimpce review, if so directed in the

expert's terms of reference”.

Furthermore, the definition of the “Relevant EBRDIiBy” limits the PCM jurisdiction to
project specific provisions of the Public InfornmtiPolicy. We believe that all provisions of
the Public Information Policy should be subjectiref PCM, and include:

(a) Project unrelated information which might relé the matters of the environment and
thus be subject of the requirements of the Aarharsv€ntion that is guiding EBRD policies

(b) Other information not exclusively related toethlenvironment, whose disclosure
demonstrates the EBRD’s commitment to good govesnaiThe implementation of the
information disclosure should be subject to indejgem compliance.

6 “The EIB Complaints Mechanism applies to all compisiof maladministration lodged against the

EIB Group. Decisions concerning the investment ragndf the EIB, its credit policy guidelines or tBE'’s
participation in financing operations fall outsitiee scope of the present Mechanis@dmplaints Mechanism
Palicy. EIB. 2008. Paragraph 10.1

“The EIB Complaints Mechanism concerns any ofGheup’s activities with the exclusion of
complaints concerning allegations of fraud or cqation, which fall within the mandate of the EIBpastorate
General — Fraud Investigation Unit as well as ofrggaints lodged by the EIB Group’s stafComplaints
Mechanism Policy. EIB. 2008. Paragraph 10.2



While we welcome the possibility of submitting infieation complaints to the PCM in
project-related cases involving harm, we would k&enote that the EBRD lacks a proper
independent appeal system for project non-speiifac mation related complaints.

The internal appeal to the Secretary General isanoindependent level of appeal as the
Secretary General is a member of senior Manageméat,s in charge of the reviews of the

Public Information Policy and who oversees the anmntation of the disclosure

requirements by the bank staff.

Such multiple functions naturally raise questioalevant to conflict of interest. The current
mechanism of a formal appeal with the Secretarye@dmoes not provide independence that
is necessary for an effective compliance mechambinh would be in line with the widely
accepted international standards of good governance

The example of the Asian Development Bank, whicl2®@5 created its Public Disclosure
Advisory Committee made up of bank officials onbyr it to subsequently turn down every
appeal sent to it, demonstrates clearly the needrfoindependent review of disclosure of
information decisions.

The EBRD should have an independent appeal bodihtme dissatisfied by the Secretary
General's response to their information appeals.

The PCM could duly exercise the independent apipe®tion if its purview is expanded to
the entire Public Information Policy. Two complairgubmitted to the IRM in 2006, against
the Secretary General's failure to fulfil his aplpgecessing mandate, and against the EBRD
non-disclosure of the date of Public Informatiorid@3oentry in force, clearly demonstrate
the formal shortcomings of the IRM as an appealyldodinformation disclosure complaints.
These could be removed under the new Rules of Bueat the PCM.

Recommendations:

v The PCM should be able to review compliance withE®RD policies related to
lending operations.

v' The purview of the PCM should be expanded to &l phovisions of the Public
Information Policy, so as to allow it to exercise mdependent appeal function for
those dissatisfied by the Secretary General’'s nespao their information-related
complaints.

2. WHO MAY SUBMIT A COMPLAINT

Paragraph 1

Paragraph 1 of the draft Rules of Procedure previtkat “two or more individuals [...] may
submit a Complaint seeking a Problem-solving Itit&l. Such procedural provision impedes
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individuals affected by projects to file claims tke PCM. Moreover, it violates the Aarhus
Convention which explicitly obliges its Parties ¢asure that individuals have access to review
procedures.

Specifically, Article 9.2 of the Aarhus Conventistates that: “Each Party shall [...] ensure that

members of the public concerned [...] have accesseview procedures [...] to challenge the
substantive and procedural legality of any adt ...

Article 2.4 of Aarhus Convention defines public ame or more natural or legal persons, and, in
accordance with national legislation or practibejt associations, organizations or groups.”

An individual should have equal access to file @nslwith the EBRD accountability mechanism
as a group. We would like to note in this resphat the European Investment Bank provides for
individual standing at its accountability mechaniém

Paragraph 1 also prevents organisations from aiocgt®e Problem-solving Initiative.

To be absolutely clear, due to particular sociapolitical conditions and possibly the fear of
reprisal (situations which are not uncommon — stiih the region of central and eastern Europe),
individuals might prefer to seek the Problem-sajvinitiative through an organisation rather than
as individuals. This provision might also prevengamisations that are concerned about impacts
on the protected area, species, adjacent commairti@ffected workers, from addressing their
issues through the Problem-solving Initiative.

At the consultation workshop, no rationale was gifer the proposed restriction. Given the
aforementioned reasons, organisations should bevedl to seek a Problem-solving Initiative in
cases where it would difficult or risky for indiwdls to pursue this option or where they bring
legitimate concerns over the project impacts oretharonment, population or workers.

An additional restriction arises from the requireinthat complainants should be “from impacted
area’.

In some cases individuals or organisations coulkHagitimate interests in the impacted area
although they are not physically based within itsitdaries. For example, they can use the
impacted area for recreational and other purposes.

We would note that some IFIs, such as the Asianeld@ment Bank, provide for non-local
represSentatives to submit complaints, in excepticages where local representation cannot be
found.

! “Any person or group who allege there may be a adsmaladministration within the EIB Group,

including any person or group with an interestlie environmental, developmental or social impattbe EIB
Groups activities, can lodge a complaintComplaints Mechanism Policy. EIB. 2008. Paragrap.1

Asian Development Bank. Review of the Inspecfanction: Establishment of a New Accountability
Mechanism. May 2003. Article 68. Who Can File a @éaimt.
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Recommendations:

v In line with the Aarhus Convention requirements, EBRD should ensure the open access to
the Problem-solving Initiative to individuals wheearegarded as legitimate representatives of
public.

v Organisations should also be allowed to seek theblem-solving Initiative in cases where it
would difficult or risky for individuals to pursughis option or where they bring legitimate
concerns over the project impacts on the envirortnmapulation or workers.

v Individuals and organisations based outside of itimpacted area should have the right to
complaints under the Problem-solving Initiative tagy may have legitimate interests in the
impacted area.

Paragraph 2

We commend the EBRD for granting the access obthanisations to the Compliance Review in
the draft Rules of Procedure.

This has addressed a significant shortcoming ofridependent Recourse Mechanism, the Rules
of Procedure of which failed to provide unrestrictEcess to the accountability mechanism to
organisations.

As noted on previous occasions, this past provisias in contradiction with the Aarhus
Convention (articles 9.2 and 2.5) which states tlmat-governmental organisations are considered
as members of the public concerned and, therefd@Qs should have access to the review
procedures.

The issue of concern is the Paragraph 2 requirethant‘organisations filing a Complaint must
provide documentation to establish that they agestered as a NGO in a member country of the
Bank”. While we fully appreciate the EBRD'’s intemtito deal only with legitimate organisations,
we find this requirement to be highly problematic dountries which still cling to rigid and
sometimes restrictive and discriminatory NGO regigin laws, as in Russia, Uzbekistan and
other Central Asian countries.

We would like to note in this respect that whiletlese countries NGOs, citizen initiatives and
professional associations may be promoting gentivie interests they may be operating outside
of the national legislation for the sake of maintag independence from state control.

o “Each Party shall [...] ensure that members of gheblic concerned ... have access to review

procedures ... to challenge the substantive andeatoral legality of any act [...]'Convention on Access to
Information, Public Participation in Decision-Magiand Access to Justice in Environmental Matte9981
Article 9.2

The Article 2.5 of the Aarhus Convention definesmbers of the public concerned gsublic affected or
likely to be affected by, or having an interestthe environmental decision making; for the purgosfethis
definition, non-governmental organizations promgtimvironmental protection and meeting any requaets
under national law shall be deemed to have an éstet Convention on Access to Information, Public
Participation in Decision-Making and Access to itesin Environmental Matters. 1998. Article 2.5
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It is therefore crucial that the EBRD allows accesthe PCM to civil society groups, professional
associations and other organisations that may aidide of the national legal regulations and
removes a requirement of registration from the Ruldf Procedure. Demonstrating an
organisation’s interest in the matter (by, for epdem its good faith efforts in addressing the
concerns with the bank or the project sponsor) kshoe sufficient to hold a complaint eligible.

Paragraph 2 of the draft Rules of Procedure previtkat “two or more individuals [...] may
submit a Complaint seeking a Compliance Review”.

We find this requirement to violate the Aarhus Gamtion, that explicitly obliges its Parties to
ensure that individuals have access to review plues (for details, see the observations on RP,
Paragraph 1 above).

Recommendations:

v' The EBRD should grant access to the PCM to ciuiletp groups, professional associations
and other organisations that may have interesthie project and removes a requirement of
organisation’s registration from the Rules of Prdaee. Demonstrating an organisation’s
interest in the matter (by, for example, its géaith efforts in addressing the concerns with the
Bank or the project sponsor or its standing in #itected community) should be sufficient to
hold a complaint eligible.

v In line with the Aarhus Convention requirements, EBRD should ensure the open access to
the PCM Compliance Review to individuals who argarded as legitimate representatives of
the public.

3. HOW TO SUBMIT A COMPLAINT

Paragraph 4

Paragraph 4 stipulates that “a Complainant whmtsan organisation may ask that the identity of
some or all of the individuals be kept confideritidtl is believed that there are security reasons
which may require that identity of organisationsbrsitting complaints, particularly those
operating in the Former Soviet Union countrie&kept confidential by the PCM. We would like to
note that other IFls such as the Asian DeveloprBamk do guarantee that the identity of both
individual and organisations complainants will lmpkconfidential upon reque'st.

Paragraph 4 also provides that “the request fofidemtiality, and the reasons for the request,

must be included in the Complaint”. For obviousses, such request and reasoning should be
included as a confidential Annex to the Complaartgd not as a part that may become publicly

available.

10 Asian Development Bank. Review of the Inspecfanction: Establishment of a New Accountability

Mechanism. May 2003. Article 69. How to File a Cdanpt.
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Recommendations:

v" The PCM Rules of Procedure should allow for confiiddity to complainant organisations in
the same manner as to the individuals. It is beliethat there are security reasons which may
require that identity of organisations submittingnaplaints, particularly those operating in the
Former Soviet Union countries, is kept confidentialtthe PCM.

v" The PCM Rules of Procedure should provide thatréaeest for confidentiality and reasoning
be included as a confidential Annex to the Complain

4. LANGUAGE OF COMPLAINTS

Paragraph 6

We welcome the EBRD's decision to recognise andntaai communication in the official
languages of the countries of its operation if thaéd by the claimant differs from the four
working languages at the bank. We view this provisas an enhancement of the access of civil
society members to accountability at the EBRD.

5. WHERE TO SUBMIT A COMPLAINT

Paragraph 8
While we welcome the EBRD’s decision to adopt npldti channels for submitting the
communication with the PCM, we note that electramigil is not included among the proposed
means of correspondence. Limiting the communicatiiothe posted and fax forms increases the
risks of lost mail, particularly in countries witmreliable postal service, adds to the costs and ma
lead to unnecessary time delays. We would thergfompose that communication with the PCM
can take place via e-mail. This form of communimatis user-friendly and reliable.

Recommendations:

v' The PCM rules of Procedure should provide that comioation with the PCM can take place
through e-mail. Limiting the communication to thested and fax forms increases the risks of
lost mail, particularly in countries with unreliadlpostal service, adds to the costs and finally
may lead to unnecessary time delays.

6. REGISTRATION OF COMPLAINTS

Paragraph 10

While we recognise positively the basic characteegistration requirements applicable to claims,
we find the provision of Paragraph 10/e claimingtttif the Complainant is an organisation, it
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must affix its seal” as excessively bureaucratisoAin some countries there is no requirement for
an organisation to have a seal and a signaturts oépresentatives is sufficient. We recommend
the EBRD to remove or liberalise this provision,iesthcould otherwise impede equitable access to
the PCM. The requirement can be modified accorgiingincludes the signature of the
Complainant or Authorised Representative, if afiythe Complainant is an organisation, it is
requested to include signature of its represemtatnd affix a seal if it has one”.

Recommendations:

v We recommend the EBRD to remove or liberalise tlogigion requiring the sealing of the
claim as it impedes equitable access to the PCMutoegistered organisations or
organisations with different by-laws. The requiremean be modified accordingly: “includes
the signature of the Complainant or Authorised Rspntative, if any; if the Complainant is an
organisation, it is requested to include signatofats representative and affix a seal if it has
one”.

Paragraph 11

In cases where the complaint is not registeredPt®i! Officer should release the complaint in the

online public registry provided the Complainantegwconsent for this release. This might help the
Complainant to seek assistance with correctingtsborings in the document in case he or she
wishes to resubmit the complaint. The unregisterdplaint can also stand as a learning example
of what shortcomings to avoid for other potentiah@lainants.

Recommendations;

= We recommend releasing the unregistered complamteases where the Complainant
provides due consent. This might help the Complaita seek assistance with correcting
shortcomings in the document in case he or sheewigh resubmit the complaint. The
unregistered complaint can also stand as a learrergmple of what shortcomings to avoid
for other potential Complainants.

7. DETERMINING ELIGIBILITY OF COMPLAINTS
Paragraph 18

Paragraph 18.a.i defines an opening point in tlmgepr cycle from which a claim can be held
eligible under the Problem-solving Initiative. Thésas soon as “the Bank has provided a clear
indication that it is interested in financing theject (such indication would usually be providéd i
the project has been approved by the Bank's Teah@icoperation Committee or has passed Final
Review by the Bank’s Operations Committee)”.

It needs to be said that the EBRD Public Informaftwlicy provides no grounds for the public to
learn about any one project’s approval by the Bafléchnical Cooperation Committee and very
loose grounds for external stakeholders to be iméal about any one project’s passing of the Final
Review by the bank’s Operations Committee. As altethe public cannot easily learn about the
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project’s processing stage and it can take corsltiertime to find out. It should be noted that the
earlier a complaint is received in the project eyt¢he easier it should be for the EBRD to deal
with it through additional consultations or agre&édnges in project design or conditionality.

It should be recalled that the public can learnualtioe project’s stage in two ways, either from the
Project Summary Document (PSD) or from the Envirentmand Social Impact Assessment
(ESIA) announcement (applicable, though, only tegary A projects). As it will be demonstrated

below, the EBRD'’s disclosure provisions act asraidato the early informing of the public about

the project stage and therefore limit any meanihgigagement in the PCM for those affected.

The EBRD Public Information Policy guarantees thiavate sector project PSDs be released 30
days prior to consideration of the project by theafl of Directors!* and that public sector
project PSDs are released “as soon as possibletlafteroject has passed its Concept Review by
the Bank’s management (typically 4-5 months befBoard consideration), and at least 60 days
before Board discussior®.

The disclosure policy also rules that ESIA annoumeets are released “at least 60 days prior to
consideration of the project by the Board of Diogstfor private sector projects and 120 days prior
to Board consideration for public sector projectsAltogether, these provisions are ineffective for
informing the public at the moment when the projeat received an approval by the bank’s
Technical Cooperation Committee or when it hasexhtse Final Review.

Nevertheless, even if the disclosure provisionseveanended as per the suggestions above, we are
convinced that the project remains at a too advéhrstage for the affected party to be able to
influence effectively its further development by ttime it reaches the approval of the Technical
Cooperation Committee or passes the Final Reviéhe. roject design is a fait accompli by the
time it reaches the final review and there is lBdithance to modify it in case of shortcomings in
the appraisal stage. As an example, crucial delvatated to the project design of the Sakhalin I
Phase 2 oil and gas extraction project, or curyathid Western High Speed Diameter in Russia,
took place precisely prior to the project’s reaghaf the Final Review.

The public should therefore have access to thel@rebolving Initiative under the PCM from the
very start of the project appraisal process intthek — namely at least from the Concept Review
stage. Such ante position of the opening poinhéproject cycle from which a claim can be held
eligible for a Problem-solving Initiative would reée¢o be accompanied by amendments to the
disclosure procedures of the bank to allow timelg @aro-active informing of the public about the
project’s state.

As a matter of comparison, the World Bank Inspectianel may receive complaints from the
project design stage. Normally, the public is infied about the project through the publication of
a Project Information Document (PID) on the WorldnR's website. The PID should be issued
even before the Concept Review Meeting.

1 Public Information Policy. EBRD. 2008. Paragr&ph.?.
12 Public Information Policy. EBRD. 2008. Paragraph3.
13 Public Information Policy. EBRD. 2008. Paragraph1.
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Paragraph 18.a.ii defines an end point in the prajgcle by which a claim can be held eligible

under the Problem-solving Initiative. This is eith2 months after the date of the physical

completion of the Project or within 12 months aftée date of the Bank’s final disbursement of

funds for the Project” or “the date of cancellatminany amount not yet disbursed as this date is
determined by the Bank”.

While the 12 months benchmark provides relative foointo the affected communities seeking
solution to their problems at the PCM, the currdisiclosure provisions of the EBRD Public
Information Policy do not provide for timely infoing of the public about the project statisThe
current format of PSDs does not list the date efthysical completion of the projekct.

Similarly, under the current EBRD’s disclosure gsjlthose parties affected would not easily know
if the project funds have been disbursed or whetherfinal disbursement was cancelled. Local
communities can take an extensive time periodrtd &ut about the status of a project; the EBRD
could be proactive in supplying the informationyttveould otherwise have to seek at some risk of
major time delay. The provision under Paragraphcd®not become truly functional unless the
EBRD starts disclosing the dates of the physicaipetion of projects, as a minimum.

Recommendations:

v" The public should have access to the Problem-gpliiitiative under the PCM from the very
start of the project appraisal process in the bahkt is at least from the Concept Review
stage. Such ante position of the opening poinhéngroject cycle from which a claim can be
held eligible for a Problem-solving Initiative wauheed to be accompanied by amendments to
the disclosure procedures of the bank to allow ynaad pro-active informing of the public
about the project’s state.

v The EBRD needs to ensure disclosure of dates afigatycompletion of projects, as a
minimum, so that the end timeline in the projedleyy which a claim can be held eligible
under the Problem-solving Initiative can becoméytiaperational.

Paragraph 19

In the light of the observations made in the eapiaragraph, it appears awkward that different
conditions for eligibility apply to complaints rédad to the Problem-solving Initiative and the
Compliance Review. We would like to reiterate tthet appraisal stage is the most crucial stage for
the effective engagement of those communitiesahatoncerned about potential adverse impacts
or who are aware of any given project’s formal gtmmings. The project design is a fait accompli
by the time it is approved for financing and thexdimited chance to modify it — in the case of
identified shortcomings — during the appraisal stag

The public should therefore have access to the Gange Review under the PCM from the very
start of the project appraisal process in the lhgak is at least from the Concept Review stage.

14 “PSDs will be updated, if material changes as amaw by the Board, are made to the project

following the release of the original PSOParagraph 3.1.6. EBRD Public Information Polic§0&.
5 As an example see: Maritza East |ll Power Pitdp&D.
http://www.ebrd.com/projects/psd/psd2002/5877.htm
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Such ante position of the opening point in thegebgycle from which a claim can be held eligible
for Compliance Review would need to be accomparbgdamendments to the disclosure
procedures of the Bank to allow timely and proactinforming of the public about the project’s
state.

Paragraph 19 omits definition of an end point i gioject cycle by which a claim can be held
eligible under the Compliance Review. The same irements as in the case of the Problem-
solving Initiative should apply to the Compliancevitw. They should also be accompanied by
amendments to the Public Information Policy to emsoro-active and timely disclosure of the
project completion date.

Recommendations:

v" The public should have access to the ComplianceeRawnder the PCM from the very start of
the project appraisal process in the bank thatti¢east from the Concept Review stage. Such
ante position of the opening point in the projegtle from which a claim can be held eligible
for a Problem-solving Initiative would need to becampanied by amendments to the
disclosure procedures of the bank to allow timely aro-active informing of the public about
the project’s state.

v' Paragraph 19 omits definition of an end point byickha claim can be held eligible under the
Compliance Review. The same requirements as icdbe of the Problem-solving Initiative
should apply to the Compliance Review. They shbeldlso accompanied by amendments to
the Public Information Policy to ensure pro-actiamd timely disclosure of the project
completion state.

Paragraph 20

For a claim to be held eligible for Problem-solvihgiative and Compliance Review, it should
include among other things “if applicable, detafsthe Relevant EBRD Policy at issue in the
Complaint”.

While the provision of identification of specifidolations of the bank’s policies can help for
quicker analysis of the issues by the experts,ay @mlso place excessive burden on the affected
communities and deter them from filing the claimg of the fear of technicalities. A project
affectees' description of the harm suffered orlyike be suffered from EBRD operations should
act as a sufficient requirement of eligibility iase the affectee does not feel knowledgeable
enough to specify the policy at issue. On the bafdise described harm, the PCM could determine
itself what specific operational policies and psins may have been violated. We propose that
the wording of the paragraph is adjusted accorglinfThe Complainants are encouraged to
provide details of the Relevant EBRD Policy at essuthe Complaint”.

The ADB's existing accountability mechaniShand the World Bank Inspection Pareio longer
require that a claimant cites specific policy viaas and it simply requires the party affected to
describe the harm.

16 Asian Development Bank. Review of the Inspecfanction: Establishment of a New Accountability

Mechanism. May 2003. Article 70. Contents of themptaint.
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Recommendations:

v' The provision to provide "details of the RelevaB®RD Policy at issue in the Complaint"
might place excessive burden on the affected cortiemuand discourage them from filing the
claims for the fear of technicalities. A projecfexftee showing the harm suffered or to be
suffered from the Bank operations should act aaféicent requirement of eligibility in case
the details of the policy at issue are missing ftoencomplaint. We propose that the wording
of the paragraph is adjusted accordingly: “The Cdampants are encouraged to provide
details of the Relevant EBRD Policy at issue inGhenplaint, if applicable”.

Paragraph 21

Paragraph 21 (a) poses an already mentioned tesiricn accessibility to the PCM due to

the requirement that complainants should be “latate Impacted Area". In some cases
individuals or organisations could have legitimateerests in the impacted area, although
they are not physically based within its boundaries instance, they may use the impacted
area for recreational and/or other purposes.

We would note that some IFIs, such as the Asiare@gwnent Bank, provide for non-local
represenltgltives to submit complaints, in exceptioaaes where local representation cannot
be found.

Recommendations:

v Individuals and organisations based outside of ithpacted area should have the right to
lodge complaints under the Problem-solving Initratas they may have legitimate interests in
the impacted area.

1 The 1999 Clarifications of the Resolution thatiblshed the Inspection Panel Paragraph 9. C
includes among the “technical eligibility” criterthe following: “The request does assert in suli#ahat a
serious violation by the Bank of its operationdiigies and procedures has or is likely to have teria

adverse effect on the requester”. Based on thiggiom the Panel does not require a specific refereo the
policies and procedures. Furthermore, Paragraphhizdresolution that established the Panel previbat
policy violations include “situations where the Bas alleged to have failed inits follow-up on tBerrower’s
obligations under loan agreements with respectidh policies and procedures.”

18 Asian Development Bank. Review of the Inspecfanction: Establishment of a New Accountability
Mechanism. May 2003. Article 68. Who Can File a @éaimt.
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Paragraph 23

This should clarify that the “actions or inactidghat are the responsibility of the Bank” referred t
in the sub-paragraph include situations where tBRIE has failed to monitor and follow-up on a
client’'s obligations to apply the relevant EBRDipm@s to the project in question, as provided in
the legal agreements between the EBRD and thet.cl@herwise, inaction by the EBRD with
respect to harm caused by a client as a resulvadlation of its contractual obligations would not
be investigated by the PCM, on the premise thatlibet is solely responsible for that harm.

In this respect we would like to recall the praetwf the IFC Compliance Advisor/Ombudsman
who in the framework of the compliance audit withiHC/MIGA examines whether “the failure to
address social or environmental issues as palteofdview process resulted in outcomes that are
contrary to the desired effect of the policy praois”.*°

Recommendations:

v" The Rules of Procedure should clarify that the fags or inactions that are the responsibility
of the Bank” include situations where the EBRD Hai¢ed to monitor and follow-up on a
client’s obligations to apply the relevant EBRDipm@s to the project in question, as provided
in the legal agreements between the EBRD and thetclOtherwise, inaction by EBRD with
respect to harm caused by a client as a resultvablation of its contractual obligations would
not be investigated by the PCM, on the premise timatclient is solely responsible for that
harm.

Paragraph 24

As set out in Paragraph 24. e., the PCM refusastept complaints for the compliance review if
they “relate to the adequacy or suitability of EBRidlicies.” The PCM cannot judge the

suitability, adequacy or quality of policies if #egive rise to unacceptable harm nor can it regist
as eligible complaints that raise such issues.therowords, even if the EBRD’s standards are
inherently flawed, the PCM will not deal with corapits from citizens negatively impacted by
EBRD-financed projects if a bank policy says theREBhas done nothing wrong.

This limitation is regarded as unreasonable, camsid that the task of the Compliance Review is
to identify potential cases of non-compliance watiicies and procedures and address the findings
“at the level of EBRD systems or procedures to @woiecurrence of such or similar occurrences”.
Bearing in mind that there is a policy and procedaissessment function already incorporated in
the Compliance Review, there would appear to beeason for not formalising this competence.

The PCM should be able to advise the EBRD on theramement of lending portfolios, policies
and procedures that lead to systematic environhesteial and developmental negative impacts
under the Compliance Review, and if applicable unide Problem-solving Initiative.

19 Compliance Advisor/Ombudsman Operational Gui@slinFC. Article 3.3.3. Appraising audit

requests.
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We would like to recall the specific advisory radé the IFC Compliance Advisor/Ombudsman
who can examine and advice on general concerrsngel® the application of a policy, guideline,
or procedure that may adversely affect social amdrenmental outcomes. The advisory role
focuses on “bringing about systemic improvementemironmental or social performance of
IFC/MIGA by addressing deficiencies in systems,iqie$, guidelines, or procedures, or their
interpretation or application” and “helping IFC/MAGunderstand how their environmental or
social obligations may be met more effectived)”.

Recommendations:

v The PCM should be able to advise the EBRD on th@gavement of lending portfolios,
policies and procedures that lead to systematicirenmental, social and developmental
negative impacts under the Compliance Review, aiagplicable under the Problem-solving
Initiative.

Paragraph 25

This mentions that “Relevant Parties”, including tomplainant, “may also” be consulted during
the Eligibilty Assessment process. The Rules aicBdures should explicitly require the PCM to
consult the complainant and other parties througtimieligibility assessment in order to make a
fully informed decision. The wording of the parggnashould be adjusted accordingly to: “In

conducting the Eligibility Assessment, the EligilyilAssessors will consider the Bank Response
to the Complaint and will also consult with anytioé Relevant Parties [...]".

Recommendations:

v' The Rules of Procedures should explicitly requive PCM to consult the complainant and
other parties throughout the eligibility assessmienbrder to make a fully informed decision.
The wording of the paragraph should be adjustedosediogly to: “In conducting the
Eligibility Assessment, the Eligibility Assessordl wonsider the Bank Response to the
Complaint and will also consult with any of the &elnt Parties [...]".

Paragraph 27

The engagement of the complainant in the entirepdaint-processing cycle is essential for a well-
informed and accountable handling of the case.hé light of remarks in Paragraph 25, the
complainant should be given also the opportunitydimment on the Management Response to the
Complaint and, importantly, on the Eligibility Assament Report. The Complainant's comments
should be attached to the documentation goingfasmation to or the approval of the board or the
president.

20 Compliance Advisor/Ombudsman Operational Gui@slinFC. Article 4.2.2 Determining the

objectives and scope of advice
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Recommendations:

v' The complainant should be given also the opporutit comment on the Management
Response to the Complaint and, importantly, on Bhgibility Assessment Report. The
Complainant’s comments should be attached to tloeientation going as information to or
the approval of the board or the president.

Paragraph 29

We commend the EBRD for proposing an amendmertiedrules of Procedure which no longer
requires the president’s or board’'s approval of Ehgibility Assessment Report. This change
streamlines significantly the Eligibility Assessm@nocess.

8. CONDUCT OF A PROBLEM-SOLVING INITIATIVE

Paragraph 31

An explanation of reasons should accompany thedaetss decision, in cases where he does
not approve a Problem-solving Initiative. The jfistition should be made publicly available.

Recommendations:
v" In cases where a Problem-solving Initiative is lgeiejected, the president should provide a
justification for his or her decision. The justditon should be made publicly available.

Paragraph 34

The EBRD is congratulated for making a commitmentdncrete benchmarks for monitoring the
implementation of the agreements reached duringblém-solving Initiative, such as the issuing
of the Problem-solving Initiative Monitoring Repsrivith at least a biannual interval. It is
recognised that the follow-up and effective monitgris crucial for successful implementation of
the resolution of the dispute. In order to make theasure even more effective, we suggest that
the draft Monitoring Reports be disclosed to thdeRant Parties for comments, and only then be
circulated to the president and the board.

9. CONDUCT OF A COMPLIANCE REVIEW

Paragraph 37

Site visits are listed among the methods of condgahe Compliance Review. We reiterate our
recommendation that field visits become an inhepamt of each Compliance Review and act as a
complementary method to the desk-top review method.

-18



Paragraph 41

While according to Paragraph 41, the EBRD Managémen comment on the draft Compliance

Review Report in a Management Action Plan, thenadant is not given an opportunity to present
his or her views on potential contentious pointshef Report. The PCM should ensure that the
claimant be informed and engaged at all stageteiCompliance Review process on an equal
footing with the management. The claimant shouldhezefore given the opportunity to provide

input on the draft Compliance Review report.

The ADB Accountability Mechanism indeed provides fioe claimant to be able to comment on
the draft Compliance Review report before the paimits it to the board of directdrsThe
responses from the claimants and management ooghe tattached to the final Compliance
Review report and made publicly available afterlibard’s decisiofi?

Importantly, the Management Action Plan should bepared in consultation with the claimant
and project affectees in order to ensure that réahadtions truly address their concerns or harm.
As direct project affectees, the claimants can ipifirst hand observations on what remedies can
provide solutions to their problems and bring thejgrt back on the track of the compliance.
Without claimants’ participation in the developmeritthe Management Action Plan, the EBRD
risks that the plan imposed by the management railyshort of adequate resolution of the
problems.

Recommendations:

v" The PCM should ensure that the claimant has eqght s the management to comment
on the draft Compliance Review report before thagbasubmits it to the board of
directors. The claimant's comments should be madailable to the board for
acceptance and posted together with the final refmothe EBRD website.

v' The Management Action Plan should be prepared irsglbation with the claimant and
project affectees in order to ensure that remedttlons truly address the concerns or
harm.

2 “At the completion of its review of compliance, CRBmpliance Review Panel] will issue a draft

report of its findings and recommendations to Maragnt and the requester for commentssian
Development Bank. Review of the Inspection Functiestablishment of a New Accountability Mechanism.
May 2003. Article 124. Step 6: CRP's Draft Report.

“Both Management and the requester will have &8)sfrom receipt of CRP's draft report to provide
their responses to it. Each party is free to previdmments on the draft report, but only CRP'd frieaw on
these matters will be reflected in its final repbrésian Development Bank. Review of the Inspection
Function: Establishment of a New Accountability Maoism. May 2003. Article 125. Step 7: Management's
Response and Requester's Response to CRP's Dpaft.Re
22 “Within 21 days from receipt of CRP's final repdhe Board will consider the report and make the
final decision regarding any recommendations on bm¥ring the project into compliance and/or mitigany
harm, if appropriate. Within 7 days from the Boardecision, the Board decision and CRP's final repeith
the responses attached, will be released to thaestgr, and then posted on the web sifsian Development
Bank. Review of the Inspection Function: Establishtof a New Accountability Mechanism. May 2003.
Article 127. Step 9: Board's Decision.
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Paragraph 44

The EBRD is applauded for making the commitmentdocrete benchmarks for monitoring the
implementation of the remedial actions designed essult of the Compliance Review inspection,
such as the issuing of the Compliance Review MomigpReports with at least a biannual interval.
It is recognised that the follow-up and effectiveomtoring is crucial for successful
implementation of the resolution of the disputeoifder to make this measure even more effective,
we suggest that the draft Monitoring Reports beldsged to the Relevant Parties for comments,
and only then be circulated to the president aadtard.

10. ROLE OF THE CCO, PCM EXPERTS AND PCM OFFICER

Paragraph 45

The Rules of Procedure charge the Chief Complia@fiicer (CCO) with responsibility to
supervise the PCM Officer and oversee the propeationing of the mechanism. We would like to
note that such construction is quite unique amagpantability mechanisms at other IFIs and
could be regarded as a compromise to the indepeeddrthe PCM. The EBRD should strengthen
the provisions protecting the independent statuth@fPCM either through establishing the direct
reporting function of the PCM Officer to the BoastiExecutive Directors and/or the President or
through CCO’s reporting to the Board of ExecutivieeBtors and/or the President on the PCM
Officer’'s acts. In this latter case, the CCO woblel accountable to the Board for the PCM
officer’s actions or lack thereof.

Recommendations:

» The EBRD should strengthen the provisions protgctie independent status of the PCM
either through establishing the direct reportingnétion of the PCM Officer to the Board of
Executive Directors and/or the President or throuGO’'s reporting to the Board of
Executive Directors and/or the President on the PORNicer’s acts. In this latter case, the
CCO would be accountable to the Board for the P@hter’s actions or lack thereof.

Paragraph 47

We commend the Bank for enhancing the transparehtlge procedures for nomination of the

PCM experts. The involvement of external peopletia nomination committee and experts
selection process should reinforce the independehtee PCM. However, the procedures should
be elaborated further and specify how the intearal external committee members can be
nominated, what the conditions of such nominatiemand how the committee members will be
selected. It is unclear whether representativesthef bank’s management, civil society

organisations or clients could become members efcdmmittee; neither is it clear what the

proportion between internal and external membethefhomination committee will be.
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Recommendations;
v The procedures should be elaborated further andi§p&ow the internal and external
committee members can be nominated, what the comgliof such nomination are and
how the committee members will be selected.

Paragraph 55

In contrast to the PCM experts who upon the conguietf their term of service are not entitled to
work for the EBRD at all, the PCM Officer upon cdetpon of his or her term is not “entitled to
work for the Bank (either as a staff member, Bafficial, Director, Alternate Director, Director’s
Adviser or consultant) for at least the three (8arg immediately following”. This difference is
striking considered that the responsibilities & BCM officer outweigh those of the PCM experts.
Posterior employment of the PCM officer in the banight provoke questions over his or her
actual independence. It is therefore advised tiattCM Officer has the same post-employment
bar as the PCM experts.

Recommendations:
v' The same post-employment bar (not entitled to i@rkhe EBRD at all) that applies to
the PCM experts upon completion of the term ofisershould apply to the PCM Officer,
in order to guarantee actual independence.

Paragraph 57

We recognise positively that the EBRD is placingamtance on PCM outreach by establishing the
responsibility of the mechanism members to “devedogd implement an outreach program to
effectively inform people in EBRD countries of opgons, NGOs, and civil society groups about
the PCM”. The PCM outreach program should be désmloand consulted with external

stakeholders as they can offer ideas for effectiays how the PCM could reach out to the
potentially affected communities.

We would like to note that, in order to pursue etiflee outreach activities over distance and in the
borrowing countries, the PCM will need adequatedeticllocation.

Recommendations:

v" The PCM outreach program should be disclosed andsuted with external
stakeholders as these can offer ideas for effectayes how the PCM could reach out to
the potentially affected communities.

v' In order to pursue effective outreach activitielse tPCM will need adequate budget
allocation.

Paragraph 60

Paragraph 60 on Access to Staff, Information anafidentiality imposes that “the PCM Officer’s
and Expert's access to, use and disclosure of,rm@Eton gathered during their respective
activities will be subject to the Bank’s Public anmation Policy and any other applicable
requirements to maintain sensitive information aerftial.” We believe that PCM staff should
have unrestricted access to all the project-relmdmation possessed by the bank and its clients.
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Furthermore, a literal reading of this provisioruldbsuggest that the PCM Officer’s and Expert's
access to project information may be limited tomiation that is available to the public at large.
No accountability mechanism can perform meaningfuhpliance review without full access to all
relevant project documents and other records. 3acsion should be reformulated in a way to
grant the PCM Officer and Experts with unrestricdedess to all the information possessed by the
bank and to the project-related information possgdy its clients.

When it comes to disclosure, we would like to ntbte provision put forward by the Aarhus
Convention Article 4. 6.which provides that: “Each Party shall ensure thatinformation
exempted from disclosure [...] can be separated ahbwut prejudice to the confidentiality of the
information exempted, public authorities make al@déd the remainder of the environmental
information that has been requested.” We encoutagy&BRD to ensure that PCM staff discloses
information exempted of sensitive information whesrepossible.

Recommendations:
v' PCM staff should have unrestricted access to allittiormation possessed by the bank and
to the project-related information possessed bygliets.
v Eliminate the words “access to” from the secondteene of Paragraph 60.

11. GENERAL PROVISIONS

Paragraph 65

According to Paragraph 65, it is the responsibitifythe Chief Compliance Officer to

compose the PCM budget. We find this provision tisisectory given the lack of CCO’s

direct involvement in the day-to-day work of the MOWNe are convinced that the PCM
Officer has better insight into the budgetary reses required for the PCM activities and
should therefore be responsible for the compositibthe budget. We are also afraid that
CCOr’s influence in the budgetary matters of the PCblld be interpreted as undue
interference in the mechanism’s independence.

Recommendations:
= The PCM Officer has better insight into the budggteesources required for the PCM
activities than the CCO and should therefore bepoesible for the composition of the
budget. CCO’s influence in the budgetary matterthefPCM could be interpreted as undue
interference in the mechanism’s independence.

Summary

STANDING:

1. In line with the Aarhus Convention requirementss 8BRD should ensure the open
access to the PCM Problem-solving Initiative to ivithals who are regarded as
legitimate representatives of public.
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Organisations should also be allowed to seek al&mBolving Initiative in cases where
it would difficult or risky for individuals to purge this option or where they bring
legitimate concerns over the project impacts oretingronment, population or workers.
Individuals and organisations based outside oirtigacted area should have the right to
complaints under the Problem-solving Initiativelasy may have interest in the impacted
area.

The EBRD should grant access to the PCM to cividiedg groups, professional
associations and other organisations that may legemate interest in the project and
removes a requirement of organisation’s registratimm the Rules of Procedure.
Demonstrating organisation’s interest in the maftey i.e. its good faith efforts in
addressing the concerns with the Bank or the prej@ensor) should be sufficient to hold
a complaint eligible.

The Rules of Procedure should explicitly describegeneral terms what type of
organisations — such as NGOs, professional assmtsacitizen initiatives, etc. — can file
complaints at the PCM in order to ensure that tlegre sentatives understand clearly that
they have the right to access the accountabilitgh@eism.

ACCESBILITY:

1.

The PCM Rules of Procedure should provide confidéiyt to complainant organisations
in the same manner as to the individuals. It iselet that there are security reasons
which may require that identity of organisationbmiiting complaints, particularly those
operating in the Former Soviet Union countrie&ept confidential by the PCM.

We recommend the EBRD to remove or liberalise ttoipion requiring the sealing of
the claim as it impedes equitable access to the RE&Mnregistered organisations or
organisations with different by-laws.

The PCM Rules of Procedure should ensure that ¢beerst for confidentiality and
reasoning be included as a confidential Annex ¢éoGbhmplaint.

The PCM rules of Procedure should provide that camoation with the PCM can take
place through e-mail. Limiting the communicationthe posted and fax forms increases
the risks of lost mail, particularly in countriestlvunreliable postal service, adds on the
costs and finally leads to unnecessary time privnas.

The provision to provide "details of the RelevaBHRD Policy at issue in the Complaint"
might place excessive burden on the affected commsrand discourage them from
filing the claims for the fear of technicalities. project affectee showing the harm
suffered or to be suffered from the Bank operatisimsuld act as a sufficient requirement
of eligibility in case the details of the policyiasue are missing from the complaint.

We recommend releasing the unregistered complaintase the Complainant provides
the consent. This might help the Complainant toksassistance with correcting
shortcomings in the document in case he wishesesubmit the complaint. The
unregistered complaint can also stand as a leamagple of what shortcomings to
avoid for other potential Complainants.

POLICY AND PROJECT FRAM EWORK:

1.

The PCM should be able to review compliance witlEBIRD policies related to lending
operations.
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10.

11.

. The PCM should be able to advise the EBRD on tirarement of lending portfolios,

policies and procedures that lead to systematic@mwental, social and developmental
negative impacts under the Compliance Review arapifilicable under the Problem-
solving Initiative.

The purview of the PCM should be expanded to th@esRublic Information Policy so it
is able to exercise the independent appeal funetnmhact as a superior appeal body for
those dissatisfied by the Secretary General's messpto their information appeals.

All activities financed by EBRD, unless specifigadixe mpted by the Board of Directors,
should be under the PCM purview.

EBRD policies must apply to the whole project and only to the parts or components
against which EBRD disbursements are made; anB @ should have jurisdiction also
over the project as a whole. The Rules of Procedinauld clearly define project
boundaries in order to provide comprehensive ptajgde scope to the complaints
submitted to the PCM.

The public should have access to the Problem-spiviitiative under the PCM from the
very start of the project appraisal process inBhek, that is, at least from the Concept
Review. Such ante position of the opening poirtha project cycle from which a claim
can be held eligible for a Problem-solving Inité@iwould need to be accompanied by
amendments to the disclosure procedures of the Bardtlow timely and pro-active
informing of the public about the project’s state.

The EBRD needs to ensure disclosure of dates dfigdlycompletion of projects, at the
minimum, so that the end timeline in the projectleyby which a claim can be held
eligible under the Problem-solving Initiative caecbme truly operational.

The public should have access to the ComplianceeReunder the PCM from the very
start of the project’'s processing in the Bank, isa@at least from the Concept Review.
Such ante position of the opening point in the gebcycle from which a claim can be
held eligible for a Problem-solving Initiative waulneed to be accompanied by
amendments to the disclosure procedures of the Bardtlow timely and pro-active
information of the public about the project’s state

Paragraph 19 omits definition of an end point byclta claim can be held eligible under
the Compliance Review. Same requirements as icdke of Problem-solving Initiative
should apply to the Compliance Review. They shobkl also accompanied by
amendments to the Public Information Policy to eagaro-active and timely disclosure
of the project completion state.

In case of rejecting a Problem-solving Initiativéhe President should provide
justification for his or her decision. The justdicon should be made publicly available.
The Rules of Procedure should clarify that the itenst or inactions that are the
responsibility of the Bank” include situations wheEBRD has failed to monitor and
follow-up on a Client’s obligations to apply thel®ent EBRD Policies to the project in
guestion, as provided in the legal agreements let\eBRD and the Client. Otherwise,
inaction by EBRD with respect to harm caused byianCas a result of a violation of its
contractual obligations would not be investigatedtre PCM, on the premise that the
Client is the sole responsible for that harm.
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PUBLIC ENGAGEMENT:

1.

The Rules of Procedures should explicitly requive PCM to consult the complainant
and other parties throughout the eligibility assasst in order to make the fully informed
decision. The wording of the paragraph should bguséed accordingly as: “In
conducting the Eligibility Assessment, the Eligityil Assessors will consider the Bank
Response to the Complaint and will also consulharty of the Relevant Parties [...]".

. The complainant should be given also the opporumitcomment on the Management

Response to the Complaint and importantly, on thgiliity Assessment Report. The
Complainant’'s comments should be attached to theurdentation going for the
information or the approval of the Board or thedrdent.

The PCM should ensure that the claimant has edglelas the Management to comment
on the on the draft Compliance Review report befoeepanel submits it to the Board of
Directors. Claimant’s comments should be made abkilto the Board or the Board for
the acceptance and posted together with the fapadrt to the EBRD website.

The Management Action Plan should be preparededrctinsultation with the claimant
and project affectees in order to ensure that reahadtions truly address the concerns or
harm.

The PCM outreach program should be disclosed andutted with external stakeholders
as these can offer ideas for effective ways howt@G#1 could reach out to the potentially
affected communities.

INDEPENDENCE:

1.

The same post-employment bar (not entitled to viorkhe Bank at all) that applies to
the PCM experts upon completion of the term of iserghould apply to the PCM Officer
to guarantee the actual independence.

The EBRD should strengthen the provisions protgctime independent status of the
PCM either through establishing the direct repagytimnction of the PCM Officer to the

Board of Executive Directors and/or the Presidanthoough CCOQO'’s reporting to the

Board of Executive Directors and/or the Presidenttlee PCM Officer’s acts. In this

latter case, the CCO would be accountable to trerdBfor the PCM officer's actions or

lack thereof.

The PCM Officer has better insight into the budget@sources required for the PCM
activities than the CCO and should therefore bpaesible for the composition of the
budget. CCO'’s influence in the budgetary mattershef PCM could be interpreted as
undue interference in the mechanism’s independence.

OPERATIONS:

1.

The procedures should be elaborated further ancifgdeow the internal and external

committee members can be nominated, what the gonslibf such nomination are and
how the committee members will be selected.

PCM staff should have unrestricted access to allitformation possessed by the Bank
and to the project-related information possesseitslfients.
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For more information, and for any questions regaydhese comments, please contact:

Klara Sikorova

CEE Bankwatch Network

Tel: + (420) 274 816 571

Email: klara.sikorova@bankwatch.org

Petr Hlobil

CEE Bankwatch Network
Tel: + (420) 274 816 571
Email: petrh@ bankwatch.org

- 26



