Renewables automatically
of ‘overriding public interest’ a counterproductive attack on EU nature legislation

The revision of the Renewable Energy Directive
under the REPowerEU legislative proposal

Bankwatch fervently supports rapid deployment of sustainable
renewable energy. Nevertheless, this must not damage valuable
natural habitats.
Yet proposed amendments to the Renewable Energy Directive
currently being discussed by the European Parliament would do
exactly this.

The Commission’s proposal to declare renewables as automatically
being of ‘overriding public interest’ is a particularly gratuitous attack
on the EU’s nature legislation. It would seriously undermine the
Habitats, Birds and Water Framework Directives without significantly
increasing overall renewables capacity.
It only allows for damaging projects to go ahead in areas where they
are currently prohibited, like hydropower plants on pristine rivers, solar
projects in Natura 2000 protected areas with priority species, and wind
projects in areas crucial for bird populations.
This is especially unacceptable when alternative locations for renewables
such as rooftops and brownfields are far from exhausted.

If these proposals make it into law, renewables projects in
designated ‘go-to’ areas would also be exempt from environmental
impact assessments, denying the public the right to have their say on
the plans.
We urgently need to speed up sustainable forms of renewable energy, but
exempting them from environmental rules won't help. EU
environmental law is already flexible enough to allow rapid
renewables development; further eroding it will just cause legal
chaos and public resistance. Trying to force projects through without
consulting people will inevitably end in lengthy court battles.
Better spatial planning can help to speed up renewables deployment, but
increased staff capacity for permitting procedures and increased
digitalisation would make more difference than slashing environmental
legislation ever will.

Case studies
Renewables harming protected natural areas

The following cases represent a cautionary tale of poor
renewables planning – the type of projects which would be much
harder to prevent under the Commission’s proposals.
Even under existing EU legislation, the clauses in the Habitats, Birds
and Water Framework Directives that allow derogations due to
overriding public interest and public health and safety are often
abused. The new changes would further exacerbate the situation.

Mokrice hydropower plant,
Slovenia
Planned but halted by the Administrative Court till its final
verdict
Mokrice, 28 MW, the last in a series of hydropower plants to be
built on the lower Sava, would damage Natura 2000 sites in
both Slovenia and Croatia. Eleven fish species protected under
the EU Habitats Directive are endangered by the project. The
Slovene government decided that the public interest of
producing renewable energy overrides the public interest of
nature conservation, even though alternatives clearly exist.
The Slovenian Native Fish Society (DPRS) has consistently
opposed the project in court, and in August 2022 more than 50
scientists called on the government to halt it.

Photovoltaic park in Aitoska Planina, Bulgaria
Planned
144 hectares of photovoltaics are in the process of being approved in Aitoska Planina,
a Natura 2000 Habitats Directive site. The construction of the 100 MW solar park, the
largest in Bulgaria, would destroy 70 hectares of pseudo-steppe habitat (6220), a
priority for conservation under the Habitats Directive. The project would impact the
endemic plants by removing the vegetation during construction, introducing invasive
plants, casting shadow that is harmful to local plants, disrupting the water regime
and provoking soil erosion.
The environmental impact assessment and appropriate assessment reports were
approved in 2022 and are being challenged in court by environmental NGOs. One of
the grounds for challenging it is based on a Bulgarian Constitutional Court ruling
which accepts that protection of nature has a priority over private investment
projects in terms of establishing the public interest.

Kaliakra wind farms, Bulgaria
Operating
Several wind farms, totalling 113 wind turbines, were built
within and next to the Kaliakra Natura 2000 site. These were
authorised without adequate assessments of their
environmental effects on birds in the region with the largest
wintering population of the globally-threatened red-breasted
goose. Every autumn considerable numbers of soaring birds
pass through Kaliakra – up to 199,000 storks, pelicans and
cranes and more than 10,000 birds of prey.
In 2016, the European Court of Justice ruled against Bulgaria
over its failure to protect the birds. Advocate General Kokott’s
opinion on the case found that the conditions to justify
overriding public interest by Bulgaria were not satisfied. The
Bern Convention also opened a case.

Photovoltaic farm on Polana
Białowieska, Poland
Planned

A year ago, environmentalists successfully blocked
building photovoltaic panels on Polana Białowieska, a
precious natural area just 450 metres from the Białowieża
National Park.
Yet, another project plan has emerged in Polana
Białowieska: a photovoltaic farm of up to seven
megawatts plus accompanying infrastructure. This would
be in direct contradiction with the conservation goals of
the Puszcza Białowieska Natura 2000 site.

The site of the planned farm is an important feeding
ground for rare species and an area for the protection of
the lesser spotted eagle, protected under the EU Birds
Directive. One of the effects of photovoltaic panels on
birds is the collisions of birds with such installations. The
PV panels reflect the sky or imitate water, which can
cause crashes when attempting to land, chase prey or fly.
Irrespective of the relatively small generation capacity of
the small plant, the Commission’s proposed rules would
still classify such projects as being of overriding public
interest.

